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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

A. Parties and Amici

The following parties and intervenors appeared in the proceeding below
before the Federal Energy Regulatory Commission:

Atmos Energy Corporation

City of Clarksville, Tennessee

Todd County, Kentucky

The parties, intervenor and amici in this court are:

American Public Gas Association (Amicus)

American Public Power Association (Amicus)

City of Clarksville, Tennessee (Petitioner)

Federal Energy Regulatory Commission (Respondent)

Todd County, Kentucky (Intervenor)

Rule 26.1 Corporate Disclosure Statement: The City of Clarksville,
Tennessee (Clarksville) is a municipal corporation and is therefore a governmental
entity exempt from the reporting requirements under Rule 26.1 of the Federal
Rules of Appellate Procedure and Circuit Rule 26.1. Clarksville does not have a
parent company and there is no publicly held company that has a 10% or greater

ownership interest in Clarksville.

B. Rulings Under Review

Petitioner seeks review of the following orders of the Federal Energy

Regulatory Commission:
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1. City of Clarksville, Tennessee, Order Granting Service Area
Determinations, 146 FERC | 61,074 (Feb. 7, 2014) (FERC Docket
No. CP13-508-000)

2. City of Clarksville, Tennessee, Order Denying Rehearing, 155 FERC
61,184 (May 19, 2016) (FERC Docket No. CP13-508-001)

C. Related Cases

This case was not previously before this court or any other court. There are

no related cases.

Respectfully submitted,

/s/ Joshua L. Menter

James R. Choukas-Bradley
Joshua L. Menter

Jeffrey K. Janicke
McCarter & English, LLP
Twelfth Floor

1015 Fifteenth Street, N.W.
Washington, D.C. 20005
(202) 753-3438

jmenter @mccarter.com

Attorneys for City of Clarksville,
Tennessee

October 25, 2016
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Sales and Transportation by Interstate Pipelines and
Distributors, Order No. 319, 48 Fed. Reg. 34,875, FERC Stats.
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Pipeline Service Obligations and Revisions to Regulations
Governing Self-Implementing Transportation, Order No. 636-
A, 57 Fed. Reg. 36,128, FERC Stats. & Regs. { 30,950 (1992),
order on reh’g, Order No. 636-B, 57 Fed. Reg. 57,911, 61
FERC | 61,272 (1992), reh’g denied, 62 FERC { 61,007
(1993), affirmed in part and remanded in part sub nom. United
Distribution Companies v. FERC, 88 F.3d 1105 (D.C. Cir.
1996).

City of Clarksville, Tennessee, Order Denying Rehearing,
155 FERC | 61,184 (2016)

Limited Request for Rehearing of Clarksville, City of
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1X
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JURISDICTIONAL STATEMENT

The Federal Energy Regulatory Commission (FERC) had subject-matter
jurisdiction under Sections 2 and 7 of the Natural Gas Act (NGA) to address and
rule upon the application for Section 7(f) service area determinations filed by the
City of Clarksville, Tennessee (Clarksville)."

This court has jurisdiction under Section 19(b) of the NGA.? FERC issued
its order granting service area determinations on February 7, 2014. City of
Clarksville, Tenn., 146 FERC { 61,074 (2014) (Service Area Olrdelr).3 Clarksville
timely filed a request for rehearing of that order on February 28, 2014, pursuant to
Section 19(a) of the NGA.* FERC issued its order denying Clarksville’s request
for rehearing on May 19, 2016. City of Clarksville, Tenn., 155 FERC | 61,184
(2016) (Rehearing Order).” Clarksville timely filed with this Court a petition for

review on July 18, 2016, pursuant to Section 19(b) of the NGA.°

"15U.S.C. §§ 717a, 717£, T171().
*15 U.S.C. § 717r(b).

3 JA 91-98.

*15 U.S.C. § 717r(a).

> JA 107-120.

15 U.S.C. § 717r(b).
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STATEMENT OF ISSUES

1. The Natural Gas Act authorizes the FERC to issue a certificate of
public convenience and necessity for the transportation or the sale for resale of
natural gas by a “natural gas company,” which “shall not include municipalities.”
May the FERC exercise Natural Gas Act jurisdiction and issue such a certificate
for a Tennessee municipality to provide such services on its own local distribution
system in Tennessee?

2. Did the FERC reasonably explain its decision to depart from over 50
years of precedent and practice by interpreting the Act to authorize it to issue such
a certificate to a municipality if the natural gas is ultimately consumed in another
state?

STATUTES AND REGULATIONS

The relevant parts of pertinent statutes and regulations are set forth in
Addendum A.

STATEMENT OF THE CASE

Under the NGA, the FERC has jurisdiction to regulate a “natural gas
company” with respect to its sales for resale of natural gas in interstate commerce
and its transportation of natural gas in interstate commerce. Specifically, before it

engages in any such transactions, a “natural gas company” must obtain from the
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FERC a certificate under Section 7 of the NGA.” The rates that a “natural gas
company” may thereafter charge for the service and the terms it may thereafter
impose on that service must be just and reasonable and are regulated by the FERC
under Sections 4 and 5 of the NGA.®

Section 2 of the NGA’ defines a “natural gas company,” and hence specifies
the entities that the FERC may regulate under NGA Sections 4, 5 and 7. Section
2(6) of the NGA defines a “natural gas company” as a “person” that engages in a
jurisdictional transaction. Section 2(1) defines “person” as either an “individual”
or a “corporation.” Section 2(2) defines a “corporation” to include many specific
entities, but states that it “shall not include municipalities as hereinafter defined.”
Section 2(3) defines “municipality” as “a city, or other political subdivision or
agency of a State.”

In the proceedings below, the FERC exercised NGA jurisdiction over
Clarksville, a municipality, as a wholeseller and transporter of natural gas
performed on Clarksville’s municipal local distribution system in Tennessee.
According to the FERC, those services required NGA Section 7 certificate

authorization. At issue is whether the FERC under the NGA has such authority.

715 U.S.C. §717f.
815 U.8.C. §§ 717¢, 7174.
°15U.S.C. § 717a.
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1. The Regulatory Context

In the orders under review, the FERC exercised jurisdiction over Clarksville,
a municipality, as a seller and transporter of natural gas performed on Clarksville’s
municipal local distribution system which, according to FERC, required NGA
Section 7 certificate authorization.

Until the issuance of such orders, the FERC and its predecessor, the Federal
Power Commission (FPC), had without exception ruled that the agency had no
jurisdiction to regulate a municipality that engaged in such transactions.

The first such decision, Panhandle Eastern Pipe Line Co. v. City of Rolla,
Kansas (Rolla)," is illustrative of the FERC’s analysis of this issue. There, the
FPC noted that the City of Rolla, Kansas had engaged in a sale of natural gas for
resale—an activity that if performed by a natural gas company, would be subject to
regulation under the NGA. The FPC focused on whether Rolla was a “natural gas
company,” and hence was subject to NGA jurisdiction. The FPC ruled that the
“plain language” of the NGA “expressly” excludes municipalities from “the ambit
5511

of Commission jurisdiction.

The analysis in Rolla was as follows:

1926 FPC 736 (1961).
" 1d. at 737.
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[T]he question for us to decide is whether Rolla, a
municipality and coowner of the gas produced and sold
in interstate commerce, is a ‘“natural gas company”
subject to regulation under the Act.

We hold that the plain language of the Act, found in
Section 2, subsections (1), (2), (3) and (6) expressly
exclude municipalities from the ambit of Commission
jurisdiction.  Specifically, subsection (6) defines a
“natural gas company” to mean: a person engaged in the
transportation of natural gas in interstate commerce, or
the sale in interstate commerce for resale.

In the preceding subsections (1), (2) and (3), a “person”
is defined as “an individual or a corporation.” It is then
provided that a “municipality,” meaning “a city, county,
or other political subdivision or agency of a State,” shall
not be included within the definition of the term
“corporation.”

From this it is clear that municipalities cannot be “natural
gas companies” as that term is used by the Act. We are
not, therefore, vested with jurisdiction to regulate
municipalities.'?

Apart from Rolla and its progeny, the other relevant FERC precedent is
Intermountain Municipal Gas Agency.” There, the FERC ruled that it would have
NGA jurisdiction over the operations of an entity that was a municipality, but only
to the extent, in the FERC’s view, that the entity had ceased to be a

“municipality”’—where its facilities crossed a state line and were operating outside

"2 Jd. at 737-38 (emphasis in original).

1397 FERC 161,359 (2001), order on reh’g, 98 FERC | 61,216 (2002), affirmed
on other grounds, Intermountain Mun. Gas Agency v. FERC, 326 F.3d 1281 (D.C.
Cir. 2003).
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its state of origin. The FERC acknowledged that in prior decisions the FERC had
ruled that the municipal exemption applied to municipally-owned pipelines.
However, it stated that those cases did not apply where the pipeline crossed a state
line and operated outside its state of incorporation.

The relevant ruling in Intermountain is set forth below:

It seems axiomatic that a state government can only
create a governmental entity in its own state. One state
cannot create an entity with powers in another state.
Therefore, the Commission believes that under the NGA
a municipal entity that is created under an individual state
law is only authorized to exist as a municipal entity
within that state. Intermountain cites to Tennessee Gas
Pipeline . . . and Somerset Gas Service . . . to support its
argument that any municipally-owned pipeline is exempt
from the Commission’s jurisdiction. Intermountain’s
reliance on those cases is misplaced. In those cases the
facilities were located totally within one state. The
proposed ABC Pipeline will cross the state line and will
operate in two states. Therefore, those case [sic] do not
apply to the facts in this case.'*

2. The Proceedings Below

The orders under review were issued in a proceeding that was initiated by an
application of Clarksville to seek a service area determination under Section 7(f) of
the NGA, an authorization that allows pared-down regulation for a natural gas

pipeline that is providing local distribution service in an adjoining state.

" Intermountain, 97 FERC | 61,359 at P 29 (citations omitted). The FERC
repeated this same ruling in its order on rehearing. Intermountain, 98 FERC
61,216 at PP 18-19.
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Clarksville requested such authorization to cover the operation of its facilities that
cross the Tennessee/Kentucky border and provide distribution service in Kentucky.
In doing so, Clarksville filed its application for a Section 7(f) authorization in
conformance with the FERC’s existing interpretation of the NGA as set forth in
Intermountain—that to the extent Clarksville was operating facilities outside of its
state of incorporation to provide distribution service, Clarksville was no longer a
municipality, but a natural gas pipeline company. "

In the course of the proceeding, Clarksville provided information to the
FERC on the range of services it provides on its municipal local distribution
system in Tennessee, which included a sale of natural gas to the City of Guthrie,
Kentucky (Guthrie).'® Clarksville reported that this sale occurs entirely within
Tennessee, and stated its assumption that Guthrie owns and operates the pipeline
that crosses the Tennessee/Kentucky border and delivers gas to Guthrie’s

Kentucky local distribution operations.'’

" In that regard, Clarksville’s challenge to the orders under review relates to a
distinctly different issue—the validity of FERC’s new interpretation of the NGA
that the agency has NGA Section 7 jurisdiction to regulate the sale or
transportation by a municipality that occurs entirely within the municipality’s state
of incorporation.

16 JA 69.
77A 79.
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The FERC issued the Service Area Order on February 4, 2014, granting the
requested service area determination.'® In a brief footnote, the FERC sua sponte
ruled that (a) the sales to Guthrie were covered under a blanket marketing
certificate issued under Section 7 of the NGA and (b) should Clarksville desire to
transport gas in interstate commerce in a certain specified manner, it would also be
required to obtain a different blanket certificate, also issued under Section 7 of the
NGA. The footnote reads in its entirety:

Clarksville’s sales to Guthrie are covered under the
blanket marketing certificate granted by 18 C.F.R. §
284.402 (2013). Should Clarksville desire to transport
natural gas in interstate commerce in the same manner as
an intrastate pipeline may under section 311 of the
[Natural Gas Policy Act], it must first obtain a [blanket]

certificate under section 284.224 of the Commission’s
regulations [18 C.F.R. § 284.224]."

Clarksville sought rehearing of the Service Area Order, seeking reversal of
the above-quoted FERC rulings.” As to the sale of gas to Guthrie, Clarksville
repeated that the sale occurs entirely within Tennessee and, hence, was not subject

to any NGA regulation.”’ Clarksville cited three FERC decisions—its Rolla

'S JA 91-99.

19 Service Area Order at P 20 n.15, JA 97.
0 JTA 100-104.

21 JA 102-103.
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decision as well as other decisions in Somerset Gas Service* and Northwest
Alabama Gas District™—to support its argument that the FERC had long and
repeatedly held that any sales by a municipality are not subject to NGA
jurisdiction. In doing so, Clarksville cited in particular the ruling of Rolla that the
“plain language of the [NGA] found in Section 2, subsections (1), (2), (3) and (6)
expressly exclude municipalities from the ambit of Commission jurisdiction.”**

Clarksville distinguished the Intermountain order where the FERC had ruled
that an entity ceases to be a municipality to the extent it operates facilities outside
its state of origin, because the sales to Guthrie occurred entirely within Tennessee
and thus, even under Intermountain, were sales by a municipality exempt from
NGA jurisdiction.”

As to transportation that Clarksville may desire to provide interstate
commerce, Clarksville argued that any such transportation that occurs entirely

within Tennessee is not subject to NGA jurisdiction.”® As support, Clarksville

cited the FERC precedents of Somerset and Northwest Alabama for the proposition

259 FERC | 61,012 (1992)
42 FERC | 61,371 (1988).

* JA 103. In its rehearing request, Clarksville cited to the Rolla order as the
Panhandle order. For clarity, Petitioner in this brief uses the short-hand reference,
Rolla, used in the Rehearing Order.

2 JA 102-103.
26 JA 103-104.
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that the FERC has repeatedly determined that it is “well settled that [the
Commission] cannot regulate a municipality under the NGA.”*’ Clarksville also
noted that the rulemaking order providing for the blanket certificate authorization
that the FERC stated Clarksville would be required to obtain, Order No. 319,” had
explicitly ruled that such authorization was inapplicable to municipalities because
municipalities were not subject to NGA regulation.”

More than two years later, the FERC issued the Rehearing Order.” The
FERC acknowledged its precedent in Rolla, Somerset, and Northwest Alabama that
ruled that municipalities are not subject to NGA regulation.”’ However, the FERC
stated that it was reconsidering its precedent “at least to the extent it would allow
municipal gas utilities to avoid NGA jurisdiction over the transportation and sale
of gas for consumption in other states, because such an interpretation would create

a regulatory gap.””> The FERC then ruled that Clarksville’s sales of gas to Guthrie

TIA 104 n.7.

8 Sales and Transportation by Interstate Pipelines and Distributors, Order No.
319, 48 Fed. Reg. 34,875, FERC Stats. & Regs. 30,477 (1983), order on reh’g,
Order No. 319-A, 48 Fed. Reg. 51,436, FERC Stats. and Regs. 30,512 (1983).

* JA 103-104.

* JA 106-120.

31 Rehearing Order at P 10, JA 110.

2 1d. at P 11, JA 111(emphasis in original).

10
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required not only an NGA Section 7 sales certificate but also an NGA Section 7
transportation certificate, which it issued.*

In a footnote, the Rehearing Order addressed the argument in the Clarksville
rehearing request that the FERC erred in its ruling that Clarksville could obtain a
blanket certificate under Order No. 319 for certain interstate transportation.”* The
Rehearing Order acknowledged, as Clarksville had argued, that Order No. 319 had
ruled that such a blanket certificate could not be issued to a municipality.
However, the Rehearing Order noted that Order No. 319 also stated that the ruling
did not preclude the possibility that the FERC may nevertheless assert its NGA
jurisdiction in other transactions.

SUMMARY OF ARGUMENT

In the orders under review, the FERC exercised NGA jurisdiction over
transportation and sales by Clarksville, a municipality, that occur entirely on
Clarksville’s municipal distribution system, and required Clarksville to obtain
NGA Section 7 certificate authorization for such transactions. The rulings
represent a clear and marked departure from numerous prior FERC decisions that
established a policy that has been in effect for more than 50 years that the agency

has no NGA jurisdiction over a municipality under NGA Section 7 of the NGA.

3 1d. at P 20, JA 118.
3* Rehearing Order at P 20 n.34.
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Under the directly applicable rulings of Chevron U.S.A., Inc. v. Natural
Resources Defense Council’® and its progeny, in reviewing the FERC’s new
interpretation of the NGA in the orders under review, the court must give effect to
the plain, unambiguous meaning of the relevant statutory provisions. The plain,
unambiguous meaning of the relevant NGA provisions is that the FERC has no
NGA jurisdiction to regulate a municipality under NGA Section 7. Under NGA
Section 7, the FERC must assert jurisdiction to regulate sales for resale of gas or
transportation of gas in interstate commerce, but can only do so if such sales or
transportation are performed by a “natural gas company.” Section 2 of the NGA
clearly excludes “municipalities” from the definition of a “natural gas company.”

Notably, many of the numerous prior decisions that ruled that FERC had no
NGA jurisdiction over municipalities undertake precisely the above contextual
analysis of the NGA to conclude that its plain meaning is that there is no NGA
jurisdiction to regulate municipalities as sellers or transporters of gas, including
one decision in which the FERC stressed that its conclusion was based on an
exhaustive analysis of the NGA, its legislative history and the relevant judicial and

FERC precedents.

P 467 U.S. 837, 842-43 (1984).
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In contrast, in the orders under review, the FERC performs no contextual
analysis to support its new interpretation of the NGA or to show that there is any
ambiguity in the NGA’s plain meaning that there is no NGA jurisdiction to
regulate municipalities as sellers or transporters of natural gas. Accordingly, under
Chevron, this court must vacate and remand in relevant part the orders under
review and find that the NGA does not vest the FERC with jurisdiction to regulate
municipalities as sellers or transporters of natural gas under NGA Section 7.

In any event, the orders under review fail to meet the standard of reasoned
decision-making. The Service Area Order provides no rationale for the FERC’s
new interpretation. The Rehearing Order seeks to justify the FERC’s new
interpretation by asserting rationales that are legally unfounded or inconsistent
with applicable judicial precedent, represent in numerous instances unexplained
departures from directly applicable FERC precedents and established policy, and
are otherwise not a product of reasoned decision-making.

STANDING

The three elements of constitutional standing are injury-in-fact, causation,
and redressability.36 As noted, in the orders under review, the FERC held for the

first time that it has NGA jurisdiction to regulate a municipality’s transportation

3 Sierra Club v. EPA, 292 F.3d 895, 898 (D.C. Cir. 2002) (citing Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560 (1992)).
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and wholesale sale of natural gas that occur entirely within the municipality’s state
if the gas will be resold and consumed in another state.”” The FERC has thus
placed new regulatory burdens on Clarksville with respect to both gas sales and gas
transportation.

First, with respect to gas sales, the FERC, in finding that it has jurisdiction
over Clarksville’s sales to Guthrie, ruled that the sales are covered under the
“blanket marketing certificate” granted by 18 C.F.R. § 284.402.%® In so ruling, the
FERC has placed Clarksville under an immediate obligation to comply with all
existing and future regulations and requirements applicable to holders of such
certificates.” For example, Clarksville is now subject to certain data retention and
price reporting requirements, and it is expressly obligated to “adhere to any other
standards and requirements for price reporting as the Commission may order.”*

The imposition of a direct regulatory burden on a petitioner undoubtedly

constitutes a concrete and actual injury-in-fact."'

37 Service Area Order at P 20 n.15, JA 97; Rehearing Order at PP 11-19, JA 111-
116.

3% Service Area Order at P 20 n.15, JA 97; Rehearing Order at P 20, JA 116-118.

% 18 C.F.R. § 284.402(a) (subjecting certificate holders to regulations set forth in
18 C.F.R. Part 284, Subpart L).

018 C.F.R. § 284.403.

H See, e.g., Dominion Transmission, Inc. v. FERC, 533 F.3d 845, 852 (D.C. Cir.
2008) (“Indeed, it would be difficult to see how FERC could order Dominion to

14
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Second, as to gas transportation, the Service Area Order ruled that
Clarksville must apply for and receive authorization from the FERC to engage in
the relevant services.*” Although the Rehearing Order granted Clarksville a “case-
specific” certificate authorizing Clarksville’s existing transportation service for the
Guthrie transaction,* the order makes clear that any additional transportation
service of a like nature will require a full application and prior authorization from
FERC with its attendant regulatory and cost burdens.** In fact, the Rehearing
Order clearly indicates that even a new agreement with Guthrie for use of the same
transportation facilities will require such authorization, as the case-specific
certificate that the FERC granted applies only to the “current arrangement” and the

“existing transportation service.”* Further, to the extent that FERC exercises

disclose private data about its operations and that Dominion could nonetheless lack
standing to challenge the order.”); Sierra Club, 292 F.3d at 899-900 (*“if the
complainant is ‘an object of the action . . . at issue’ — as is the case usually in
review of a rulemaking and nearly always in review of an adjudication — there
should be ‘little question that the action or inaction has caused him injury’”)
(quoting Lujan, 504 U.S. at 561-62).

2 Service Area Order at P 20 n.15, JA 97.
3 Rehearing Order at P 20, JA 116-118.
“Id. at PP 11-19, JA 111-116.

“Id. at P 20, JA 116-118.
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jurisdiction over any these transactions, Clarksville’s rates, terms and conditions of
service would be subject to FERC regulation.*

As discussed in the attached Affidavit of Pat Hickey, General Manager of
Clarksville’s gas and water utility operations, the term of the current contract with
Guthrie will terminate in June 2019.%” In addition, Clarksville has been
approached by other potential customers about the prospect of entering into
transportation arrangements similar to the transaction with Guthrie.* In response
to each of these requests, Clarksville has refused to date to commit to providing
service and, in doing so, stressed that a key consideration is whether providing
such service will expose its municipal operations to FERC regulation under the
NGA.* The exposure to such regulation would also be a key consideration with
respect to any Clarksville decision as to whether it would continue service to
Guthrie upon expiration of its current contract with Guthrie, as Mr. Hickey

explains.” In short, the prospect of new FERC regulatory burdens weighs heavily

%15 U.8.C. § 717c.
" Addendum B at ] 2.
¥ Id. at ] 3.

Y Id. at | 4.

0 1d.
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in Clarksville’s current consideration of all of these matters. This current impact
on Clarksville’s business decisions constitutes an additional injury-in-fact.”'

Accordingly, Clarksville has suffered injuries-in-fact that are actual,
concrete and particularized. The FERC’s orders are the direct cause of
Clarksville’s injuries, and this court can provide redress by vacating the orders in
relevant part and remanding the case to FERC for further proceedings. Clarksville
therefore has standing to challenge the orders before this court.”

ARGUMENT
L. Standard Of Review
The court reviews an agency’s interpretation of a statute that it administers
under the two-step analysis established by the Supreme Court’s decision in
Chevron. This court aptly summarized the two-step analysis in Western Minnesota
Municipal Power Agency v. FERC:

Under step one, the court must determine ‘“whether
Congress has directly spoken to the precise question at
issue.” If so, then the court and the agency must “give
effect to the unambiguously expressed intent of
Congress.” If the court determines that “the statute is
silent or ambiguous with respect to the specific issue,”

1 See Great Lakes Gas Transmission Ltd. P’ship v. FERC, 984 F.2d 426, 430
(D.C. Cir. 1993) (“We find that Great Lakes is currently aggrieved because the
[FERC ruling] has a present injurious effect on Great Lakes’ business decisions
and competitive posture within the industry.”).

52 See Sierra Club, 292 F.3d at 895.
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then under step two, “the question for the court is
whether the agency’s answer is based on a permissible
construction of the statute.””

As the Supreme Court observed in Michigan v. EPA, under the second step,
“Chevron directs courts to accept an agency’s reasonable resolution of an
ambiguity in a statute that the agency administers. Even under this deferential
standard, however, agencies must operate within the bounds of reasonable
interpretation.”*

In that regard, as the Michigan Court observed, even when a court applies
the second step of Chevron, “Federal administrative agencies are required to
engage in reasoned decisionmaking. Not only must an agency’s decreed result be
within the scope of its lawful authority, but the process by which it reaches that
result must be logical and rational.”>

The last observation by the Michigan Court is consistent with the “arbitrary
and capricious” standard also applicable to the FERC orders under the

Administrative Procedure Act (APA).’ ® Under that standard, the FERC “must

conform to its prior practice and decisions or explain the reason for its departure

>3 806 F.3d 588, 591 (D.C. Cir. 2015) (quoting Chevron, 467 U.S. at 842-43).
135 S. Ct. 2699, 2707 (2015) (internal citation and quotation omitted).

> Id. at 2706 (internal citation and quotations omitted).

5U.S.C. § 706(a).
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557
from such precedent.”

As this court observed, “an agency changing its course

must supply a reasoned analysis indicating that prior policies and standards are

being deliberately changed, not casually ignored, and if an agency glosses over or

swerves from prior precedents without discussion it may cross the line from the

tolerably terse to the intolerably mute.””®

II. The FERC’s interpretation of the NGA that it may extend NGA
jurisdiction over municipal operations must be rejected under Chevron

step one, as it is contrary to the plain, unambiguous meaning of the
relevant NGA provisions.

As noted, under Chevron step one, this court is to determine if Congress has
spoken directly to the precise question at issue and if so, it must give effect to the
unambiguous intent of Congress.

Courts have provided further guidance in implementing step one. To begin
with, as this court has ruled, it will not defer to any agency determination that a
statute is ambiguous, but rather will conduct its own de novo review.” Moreover,
as this court has also ruled, to determine if Congress has expressed its intent

unambiguously, the court will examine the statute’s text, structure, purpose and

> United Municipal Distributors Group v. FERC, 732 F.2d 202, 210 (D.C. Cir.
1984).

8 Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Cir. 1970)
(footnote omitted).

% Nat’l Ass’n of Clean Air Agencies v. EPA, 489 F.3d 1221, 1228 (D.C. Cir. 2007).
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legislative history.®® Yet in the orders under review the FERC did not perform this
basic analysis. The only such analyses performed by the FERC were in its prior
orders, which, repeatedly and without exception, determined that the plain meaning
of the relevant statutory provisions of the NGA is to exempt municipalities from
the ambit of NGA jurisdiction.

A.  Prior FERC decisions, which fully performed the Chevron step one

analysis, amply demonstrate that there is no NGA jurisdiction over
municipal sales or transportation.

As discussed, Rolla was the first time the agency analyzed whether it had
NGA jurisdiction over municipal sales or transportation; there, based on an
analysis of the relevant statutory provisions, the FPC (the FERC’s predecessor)
concluded that the “plain language” of the NGA